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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

 

Sessions Case No 18 of 2014 

Under section 366 A/376 (1) I.P.C 

(Arising out of G.R. Case No. 1433 of 2012 

 
   State of Assam 

–Vs– 
                                       Md. Mustafa Ali  ... Accused    

 
Present 

Ms. A. Ajitsaria, AJS, 
Addl. Sessions Judge No.2, Sonitpur, Tezpur 

 
 
Date of Evidence    :   01.04.2014, 27.10.2014, 11.12.2014, 29.04.2015,  

19.06.2015, 02.09.2015, 12.11.2015 
Date of Argument   :  16.02.2016 
Date of Judgment   :  01.03.2016 
 
For the State          :    K. Adikhari, Addl Public Prosecutor. 

For the accused       :   Sri A. Bhuyan, Advocate. 

 

J U D G M E N T 

1. The prosecution case, in a nutshell, is that one, Sri Munindra Ghosh lodged 

an FIR on 08.06.2012 stating, inter alia, that his daughter was a student of class 

nine of Nagarbalika School, Tezpur who went missing after she had gone to school. 

The informant stated that on enquiry, one Md. Babu Ali informed him that Md. 

Mustafa Ali kidnapped his minor daughter with an intent to do illegal acts with her 

or to sell his daughter or kill her after completion of his illegal intentions. The same 

was forwarded to Tezpur Police Station and registered as Tezpur PS Case No. 

819/12. 
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2. After due investigation, charge-sheet was submitted against the accused 

person, namely, Md. Mustafa Ali under section 366 (A) IPC. 

 

3. The accused, Md. Mustafa Ali entered appearance and after observing 

necessary formalities, the offence being Sessions triable, was committed to the 

Court of Sessions for trial by the Chief Judicial Magistrate, Sonitpur, Tezpur. 

 

4. After hearing both sides and on perusal of the police report furnished u/s 

173 of the Cr.P.C, formal charge u/s 366 (A)/376 (1) IPC was framed, against Md. 

Mustafa Ali and the same was read over and explained to the accused person, to 

which he pleaded not guilty and claimed to be tried. Hence, this trial. 

 

5. In support of the case, the prosecution examined sixteen witnesses and 

defence examined none. The plea of defence is of total denial. 

 

6. After closure of the prosecution evidence, the accused person was examined 

u/s 313 of the CrPC. 

 

POINTS FOR DETERMINATION 

(i) Whether the accused person committed rape upon “X”? 

(ii)  Whether the accused person kidnapped “X” alleged to be a minor? 

 

7. I have carefully examined the evidence on record and heard arguments of 

both sides.  

DECISION  AND REASONS THEREOF 

8. PW- 1, Dr. Sangeeta Sharma deposed that on 02.10.2012 she was at K.C. 

Hospital as Medical and Health Officer and on police requisition in reference to 

Tezpur PS Case No. 819/12 she had examined “X”, aged about 16 years, who was 

escorted by H.G. Khusal Sut and WP C 02 Ainub Begum. On examination she found 

that the girl was average built with a normal gait, neat and tidily dressed, her 
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secondary sexual characters were well developed, breasts well developed, 

montomery tubercles were present over the areola, public and auxiliary hair 

present, vulva normal, vagina was also normal and healthy, her private parts did not 

bear mark of injury, vaginal smear for examination for presence of spermotoza 

taken and urine for HCG (pregnancy test) showed positive result, report of x-ray 

wrist joint, elbow joint and iliac crest (all left) showed union of the epiphysis of 

lower ends of the left radius and ulna are complete, all epiphysis of the bones 

around the left elbow joint had fused with their respective shafts , epiphysis of iliac 

crest had appeared but remain opened. PW 1 recorded of the impression as follows: 

Age of the person under investigation was above 18 years. PW 1 stated that report 

of-  

(i) USG of pelvis showed Single live foetus seen in the uterus with breach 

presentation, foetal heart beast is 160 BPM, US heart rate is 160 BPM, US composite 

gestational age is 14 weeks 5 days, the placenta is normal and is situated in the 

anterior uterine wall lliquor amount if normal, active foetal movements were 

observed during examination. The cervical segment was normal and measured 35 

mms. 

Impression- Gravid uterus with a live 14.5 weeks foetus 

(ii) Vaginal smear for spermatozoa not seen. 

PW 1 opined that there was: 

1. No sign of suggestive of recent sexual intercourse. 

2. No mark of physical violence present in the private and other body 

parts 

3. She had conceived as per USG report, gravid uterus with a live 14.5 

weeks foetus. 

4. Age of the person under investigation was above 18 years. 

PW 1 exhibited the her report as Ext. 1, X-ray and Ultra-sonography as Ext. 2, USG 

film as Ext. 3, Urine for pregnancy Test report as Ext. 4,  vaginal smear for 

spermatozoa as Ext. 5, two number of X-ray film as Ext. 6 
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9.  In cross examination, PW 1 stated that Ossification test was the surer test 

for estimation of age but it was not the surest and in the instant case ossification 

test was done. PW 1 stated that the age determined on medical side varied two 

years on either side. 

 

10.  PW- 2, Manindra Ghosh deposed that his daughter “X” aged about 14 years 

had gone to her school at about 9 AM but did not return from school. Babu Ali 

informed him that the accused Mustafa had forcibly taken away his daughter. PW 2 

stated that they went to the police station and lodged FIR (Ext. 8). Thereafter he 

went to Dirang along with police where the accused has a shop and in the house of 

the accused. PW 2 stated that first they went to Dirang Police station then they 

went in search of “X”  but they did not find the accused or “X”. On enquiry they 

learnt that the accused had taken away his daughter and fled. Thereafter, after 

three months Mustafa appeared in the Court along with his daughter “X” and they 

took away “X” from the Court. PW 2 stated that his daughter “X‟ has since been 

given into marriage, a year back. 

 

 11. In cross examination, PW 2 stated that his daughter was studying in Nagar 

Balika School and he had shown the school certificate of his daughter to the police. 

PW 2 stated that he had forgotten whether police had kept a copy of the document 

of proof of age. PW 2 stated that Babu Ali informed him about the occurrence. PW 2 

denied the suggestion that his daughter „X‟ was not a student of class IX, at the 

time of occurrence; that he did not state before the police that the accused forcibly 

took away his daughter. PW 2 denied the suggestion that having stated before the 

IO that his daughter was 14 years of age at the relevant time. PW 2 stated that 

police that written the FIR however he could not say what was written in the FIR 

and whether it was written in the FIR that his daughter was 14 years. PW 2 stated 

that they went to Dhirang after 3-4 days of lodging of the FIR along with 

Manoranjan Ghosh, Shibani Ghosh and 6 police personnel. PW 2 stated that he met 

his daughter at Mission Chariali Police station after 2 ½ months of the occurrence. 
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PW 2 stated that his wife spoke to “X”, he had not spoken to her at the police 

station. From there, they came to the Court where “X”s statement was recorded. 

PW 2 denied the suggestion that Babu Ali did not inform him; that the accused had 

forcibly taken his daughter; that his daughter was in love with the accused and she 

on her own volition eloped with the accused; that he did not state before the I/O 

that they looked for the accused 2-3 times and that he had forcibly given his 

daughter into marriage with another man. 

  

12.  PW- 3, Shibani  Ghosh stated that  two years ago  when her daughter “X” 

had gone to school namely Nagar Balika School the accused forcibly took her away 

from school. After her daughter had gone missing they enquired about “X” but did 

not find her. PW 3 stated that Babu informed them that accused had taken her 

daughter and then they informed the police about the occurrence. PW 3 stated that 

she along with the police, her husband and nephew went to Dhirang looking for the 

accused and her daughter but did not find them. Later, after two months her 

daughter “X” rang up and informed that she was in Dhawang. After two months, 

the accused and “X” themselves came to the Court and “X” was given to them on 

zimma by the Court.  

    

13. In cross examination, PW 3 stated that police later, without informing them, 

went looking for her daughter. Babu Ali informed one of her neighbours and the 

neighbour informed them about the occurrence. PW 3 denied the suggestion that 

she did not state before the I/O that her daughter was about 14 years of age and 

that her daughter was in fact a major and she on her own volition eloped with the 

accused. PW 3 stated that she did not have personal knowledge of the occurrence. 

PW 3 denied the suggestion that she stated before the I/O that her daughter asked 

her not to pursue any case against the accused person. PW 3 stated that the 

accused and her daughter on their own, produced themselves in the Court. PW 3 

denied the suggestion that she stated before the I/O that her daughter used to ring 

her up occasionally; that her daughter was in touch with her after eloping with the 
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accused and they knew where she was and her daughter was given into marriage 

elsewhere against her will.  

 

14.  PW- 4, Baal Ghosh deposed that on the day of occurrence, he and her elder 

sister went to school.  Since his sister did not return from school, he went and 

enquired from the Chowkidar who informed that “X” had come to school and 

students left as school was over by 12 o clock. One Babu Ali came to their house 

and informed that Mustafa Ali had taken away his sister and then his father went to 

the police station and lodged FIR. 

  

15. In cross examination, PW 4 admitted that he did stated before the I/O that 

Babu Ali had informed them that the accused had taken away his sister. PW 4 

denied the suggestion that Babu Ali did not inform them that the accused took away 

his sister. PW 4 denied the suggestion that he did not state before the I/O in the 

manner he had stated in his examination in chief. PW 4 denied the suggestion that 

he stated before the police that on being asked, the Chowkidar of the school replied 

that he had not seen “X”.  

 

17.  PW- 5, Dipa Ghosh deposed that about 2 years 4 months back, “X” had gone 

to school but she had not returned home. She along with her parents went looking 

for her. Babu Ali came and informed that Mustafa took away “X” whereafter FIR 

was lodged by their father. 

 

18. In cross examination, PW 5 stated that she could not say whether “X” was in 

love with the accused or any other boy and that she did not anything apart from 

what was informed to them by Babu Ali. 

 

19.   PW- 6, Usha Ghosh neighbour of “X” deposed that “X” had gone to school. 

Babu Ali, friend of the accused came and informed that the accused had taken away 
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“X”. In cross examination, PW 6 stated that she could not say whether “X” was in 

love with the accused. 

 

 21.  PW- 7, Mamoni Bhuyan deposed about 2 years back when “X” had gone to 

school, the accused took away her. In cross examination, PW 7 stated that she 

could not say whether “X” was in love with the accused and eloped with the 

accused.  

  

23. PW- 8, Raju Ghosh deposed that in the year 2012, “X” had gone to school 

but she did not return home and then they searched for her. Friend of the accused 

Babu Ali came and informed him that accused had taken away “X”. In cross 

examination, PW 8 stated that he could not say the circumstances under which “X” 

went missing.  

 

25.  PW- 9, Sri Bhuban Ch Baishya deposed that he did not knew the accused 

person and “X”. PW 8 stated that one person claiming to be father of one student of 

“X” had come and asked him whether he knew whether “X‟ had attended school on 

that day, he replied that he could not say as there were many students in the 

school. The defence declined to cross examine of PW 8. 

 

27. PW- 10, Manoranjan Ghosh deposed that on 8.6.2012 he heard that the boy 

named Mustafa had kidnapped “X”. PW 10 stated that he went to the house of his 

uncle and with them they went to Kacharigaon Outpost. PW 8 further stated that 

along with police personnel they went to Arunachal Pradesh, Dhirang to search the 

shop of Mustafa but they did not get “X” and Mustafa. Thereafter, they returned to 

Tezpur and came to know that the accused was in his house in the area known as 

“Meatsupply” and thus they went to search there but they did not find them. 

 

28. In cross examination, PW 10 stated that he did not have personal knowledge 

about the occurrence and that he learnt about the same on being informed by his 
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uncle‟s son Bapan that Mustafa had taken away “X”. PW 10 denied the suggestion 

that “X” eloped because she was in love. PW 10 denied the suggestion that Mustafa 

did not kidnap “X”. 

 

29. PW- 11, Suleman Ali deposed that he did not know the accused and “X”. The 

witness was declared hostile at the instance of the prosecution. In cross 

examination by prosecution, PW 11 denied having stated before the IO that “ 

Mustafa Ali of Balipara had taken me to his Hotel Garibnawaz at Dirang, Arunchal 

Pradesh to work, after telling my family members. I was staying there for 6 months 

and working there. I had seen Mustafa bring one girl from Tezpur to the hotel. But 

after two days he again took away the girl. I cannot say where he went.” In cross 

examination by defence PW 11 stated that when police went, he had given his 

address and name. 

 

31. PW 12, Md. Ainul Haque deposed that police went to the village and called 

him as he was the VDP Secretary. PW 12 stated that he went to the house of 

Mustafa and heard that Mustafa had kidnapped a minor girl from Kacharigaon. 

Police searched vide search document Ext. 7 the house of Mustafa but he did not 

find him. In cross examination, PW 8 stated that he did not have personal 

knowledge about the occurrence and that he was informed by the police. 

 

32. PW 13, Md Azizul Haque deposed that police informed him that the accused 

had taken away a girl and they had gone to the house of the accused but they did 

not find him. PW 13 exhibited the search list as (Ext. 7). In cross examination, PW 

13 stated that he did not have personal knowledge about the occurrence and that 

he had only heard about it. 

 

  

 33. PW 14, Md Abdul Ali deposed that Mustafa had called him and requested 

that his mobile recharged. PW 14 further stated that on being called by I/CTezpur 
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PS met him and was informed that Mustafa had taken a girl and was requested to 

report of some information was recovered. The witness was declared hostile at the 

instance of the prosecution. 

 

34. In cross examination by prosecution, PW 14 denied having stated before the 

police that“ I know that he had married a Bengali girl.  He also informed me that a 

case was going on. On 17.8.2012 he called me and asked me to recharge his mobile 

for Rs.50/-. I had done that. He told me to go and see in the police station whether 

the case has been taken back or not. I did not agree. He resides in Arunachal and if 

I know his address, I will tell the police.” 

  

35. In cross examination by defence, PW 14 stated that only when the I/C 

Tezpur PS informed him, he learnt about the occurrence and that he did not have 

any personal knowledge about the occurrence. 

 

36. PW 15, Iftikar Hussain Ansari deposed that being a counsel the accused had 

once called him seeking legal opinion and accordingly he had rendered legal opinion 

to the accused. The defence declined to cross examination PW 15. 

 

31. PW- 16, Kushal Ch Nath, ASI deposed on 8.6.12 he was posted at 

Kacharigaon OP. On the said day, Munindra Ghosh lodged an FIR (Ext. 8) in 

Kacharigaon OP under Tezpur PS and the same was forwarded by In-charge 

Jalaluddin Ahmed after recording GDE No. 163 dated 8.6.12 to Tezpur PS for 

registration. Biren Ch Deka , OC Tezpur PS registered the same as Tezpur PS Case 

No. 819 of 2012 and the same was endorsed to him for investigation. PW 16 stated 

that he visited the place of occurrence, and also LOKD Girls School, Tezpur  

recorded the statement of witnesses, prepared sketch map (Ext. 9). PW 16 stated 

that message was sent with regard the occurrence to Dhirang, Tawang, Arunachal 

Pradesh and all Assam. PW 16 stated that he visited Dhirang, Arunachal Pradesh in 

search of the victim but he did not find the victim there. Thereafter, he and SI J. U. 
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Ahmed conducted search vide Search List (Ext. 7) the house of the accused at 

Balipara, but the accused could not found. PW 16 stated that thereafter, the case 

diary was handed over the case dairy to the OC. PW 16 stated that “X” 

subsequently came to the Kacharigaon OP on 2.10.12 and was forwarded to Court 

by for recording her statement u/s 164 CrPC (Ext. 10) and she was also sent for 

medical examination. PW 16 stated that one passport size photograph (Ext. 

11/Material Ext. 1) was also seized by SI J.U Ahmed. Subsequently, SI Pritam 

Mahanta submitted chargesheet (Ext. 12). PW 16 confirmed the statement of 

Suleman Ali vide Ext. 13. 

  

 32. In cross examination, PW 16 stated that he received the FIR in the evening 

at about 8 PM and visited the place of occurrence on the next date in the morning. 

During search in the house of the accused, the gaonbura was not called. PW 16 

denied that the search was not conducted as provided for under section 100 CrPC 

and the Police Manual. PW 16 stated that Munindra Ghosh did not state before him 

that “his daughter was taken forcibly by the accused; that his daughter‟s age was 

14 years at the time of occurrence; that he had gone to search for the accused 2-3 

times.” PW 16 stated that  Shibani Ghosh did not state before him that “that her 

daughter‟s age was 14 years, that no case should be lodged against the accused; 

that her daughter used to ring her up occasionally“. PW 16 stated that  Bapan 

Ghosh did not state before him that “when her sister did not return from school he 

went to school and the chowkidaar told him that the students left at 12 oclock after 

the school got over; that the chowidaar told him that he had not seen “X” on that 

day”. PW 16 denied the suggestion that  Suleman Ali did not state before him in the 

manner recorded by him; that Md Abdul Ali‟s statement was not recorded at all and 

that without any materials chargesheet was filed against the accused. 
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33. In the instant case, the accused is facing the charge of having induced “X” 

who is said to be a minor on the date of occurrence i.e 08.6.2012, to leave her 

parents house and go with the accused, for kidnapping her and for having 

committed rape upon the said “X”. 

 

34. At the very outset, in so far as, the age of the victim girl is concerned it is 

seen that the said “X” was assessed to be above 18 years by PW 1, the Medical 

Officer. PW 1 further found “X” to be pregnant with 14.5 weeks foetus. No mark of 

physical violence on the body or private part was detected by PW 1. Also on record 

is the statement of “X” u/s 164 Cr.P.C. wherein “X” stated that she had voluntarily 

left her parents house and had gone with the accused as she was in love with him. 

It has been further stated by “X” that she had voluntarily entered into sexual 

intercourse with him and subsequently having come to learn about the lodging of a 

case, both of them came and presented themselves in the Court. It is to be noted 

that inspite of several summons and opportunity the said “X” did not appear in this 

Court, to adduce evidence. 

 

35. PW 2 father of the “X”,  PW 4 brother of “X”, PW 5 and PW 6 neighbour of 

“X”  have stated that they were informed by Babul Ali that accused had forcibly 

taken away “X”. The said stand of PW 2 is contradictory to what was represented by 

“X” in her statement u/s 164 Cr.P.C. Moreover, the said Babul Ali too is not a 

witness in the instant case and has not been produced by the prosecution. Again, it 

is seen that PW 2 has admitted that “X” returned after a couple of months with the 

accused and both voluntarily presented themselves in the Court. It has come on 

record through PW 2 that subsequently “X” was given into marriage with another 

man. PW 3 mother of “X” has also admitted that “X” had subsequently contacted 

her over phone. All the prosecution witnesses have stated that “X” had gone to 

attend school but since she had not returned, PW 2, PW 3 went in search of “X” but 

did not find her. 
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36. From the evidence of PW 12, PW 13 it is seen that the police personnel 

conducted search for the accused after “X” was reported to have gone missing and 

they did not find the accused, on such search. PW 16 the I/O too stated that 

message was remitted all over Assam after “X” was reported to have gone missing 

and that in spite of search neither “X” nor the accused could be traced. PW 16 has 

admitted that on 02.12.2010 both the accused and “X” returned whereafter “X” was 

produced in the Court where her statement u/s 164 Cr.P.C. was recorded.  

 

37. The sum and substance of the evidence shows that “X” above 18 years of 

age at the time of occurrence and “X” had voluntarily chosen to leave her paternal 

house and go with the accused person and that she on her own volition entered into 

sexual intercourse with the accused. Neither the fact that “X” was a minor at the 

relevant time nor that she was induced or forcibly taken by the accused and 

subjected to forcible penetrative sexual intercourse has been established by the 

prosecution. 

   

38.  In view of the aforesaid discussion, it is held that the prosecution has failed 

to prove  the charge against the accused, Md. Mustafa Ali, and as such, the accused 

is acquitted of the charge u/s 366(A)/376 (1) IPC and set at liberty forthwith. 

 

39.  Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr.P.C. 

 

40.   Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr.P.C. 

            The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 1st day of March, 2016. 

 

       Additional Sessions Judge No. 2, 

                                                                             Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 
1. Witnesses for Prosecution 
 PW 1: Dr. Sangeeta Sharma 
 PW 2: Munindra Ghosh 
 PW 3: Shibani  Ghosh 
 PW 4: Baal Ghosh 
 PW 5: Dipa Ghosh 
 PW 6: Usha Ghosh 
 PW 7: Mamoni Bhuyan 
 PW 8: Raju  Ghosh 
 PW 9: Sri Bhuban Ch Baishya 
 PW 10: Manoranjan Ghosh 
 PW 11: Suleman Ali 
 PW 12: Md. Ainul Haque 
 PW 13: Md Azizul Haque 
 PW 14: Md Abdul Ali 
 PW 15: Iftikar Hussain Ansari 
 PW 16: Kushal Ch Nath, ASI 
2. Witnesses for Defence  : NIL 
3. Court Witnesses :  NIL  
4. Prosecution Exhibits: 
 Ext. 1: Medical Report 
 Ext 2: X-ray and Ultra Sonography   
 Ext 3: USG film 
 Ext 4: Urine for Pregnancy Test  
 Ext 5: Vaginal Semar for Spertomorza Report  
 Ext 6: X-ray Film 
 Ext:7: Search List 
 Ext 8: FIR 
 Ext 9: Sketch Map 
 Ext 10: Statement of “X” u/s 164 CrPC  
 Ext. 11:Seizure List photograph 
 Ext. 12: Charge sheet 
 Ext. 13: Statement of Suleman Ali u/s 164 CrPC 
 
6. Material Exhibits:  

Ext. 1: Photograph of “X” 
 
 

                                                             Addl. Sessions Judge No.2 
                                                                 Sonitpur, Tezpur 


